SMITH, JONES & FAWER, L.L.P.

ATTORNEYS AT LAW

Randall A. Smith, Esq. 201 St. Charles Avenue Northshore Office
Please repty to New Orleans office Suite 3702 301 N. Columbia Street
New Orleans, Louisiana 70170 Covington, Louisiana 70433
Telephone (504) 525-2200 Telephone (504) 871-7200
Telecopier (504) 525-2205 Telecopier (504) 871-7215
25 August 1999 ’9 File #2105
&y,
VIA FEDERAL EXPRESS 4(/6‘3 5‘0
3
DOCKET FILE COPY omGlNAL’%'O X
Office of the Secretary %’Z

Federal Communications Commission %
445 12™ Street, S.W.

Washington, D.C. 20024-2101

Re:  International Exchange Communications, Inc.’s Acquisition
of Customer Base of International Telecommunications Corp.
CC Docket No. 94-129

Dear Sir or Madam:

Please find enclosed the original and five copics of IEC’s Petition for Waiver of Commission
Rules for filing in the referenced matter. We kindly request that you return one file-stamped copy
of same to us in the enclosed, self-addressed and stamped envelope.

Sincerely,

=

Randall A, Smith
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Before the E
THE FEDERAL COMMUNICATIONS COMMISSIONCEI VED
U
Washington, D.C. 20554 R\ 62 6 %
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CC Docket No. 94-129

In the Matter of

INTERNATIONAL EXCHANGE
COMMUNICATIONS, INC.’S
ACQUISITION OF CUSTOMER
BASE OF INTERNATIONAL
TELECOMMUNICATIONS CORP.

el S NV B U S T S

PETITION FOR WAIVER OF COMMISSION RULES

1. International Exchange Communications, Inc. (“IEComm’}, a wholly owned subsidiary of
Pacific Gateway Exchange, Inc., requests that the Federal Communications Commission (the
“Commission™) grant a waiver of its rules and orders governing the authorization and verification
necessary to change a consumer’s preferred carrier. As demonstrated herein, good cause exists for
the granting of the waiver requested: the purposes for the general rule for which the waiver is being
sought will be fulfilled by the measures proposed by IEComm, and the granting of the waiver
requested will be in the public interest in general, and specifically in the interest of the customers
whose accounts are affected by the change in carrier. See Northeaster Cellular Telephone Company

v. F.C.C, 897 F2d 1164 (D.C. 1990); and WAIT Radio v. F.C.C., 418 F.2d 1153 (D.C. 1969).

2. Within the next several days, IEComm intends to purchase certain assets of International




Telecommunications Corp. (“ITC”), pursuant to a written Asset Purchase Agreement dated July 1,
1999 and attached hereto as Exhibit “A.” The assets purchased by IEComm include, but are not
limited to: ITC’s customer accounts; ITC’s accounts receivables; agreements, contracts, letters of
agency (LOAs), or other authorizations of ITC’s customers; deposits of ITC’s customers; and certain
other non-customer assets of ITC. IEComm is in good standing in each jurisdiction required to
provide interexchange services to the former [TC customers. The special circumstances warranting
a deviation or waiver from the Commission’s rules and orders include the need to provide seamless

transitions of long distance service for the affected ITC customers.

3. IEComm is in the process of sending notice letters to all ITC customers, notifying them of
the proposed assumption of the customers’ service by IEComm, assuring the customers that they will
either receive the same or better rates and services than those which they were receiving from ITC,
and advising the customers that they can choose a different preferred carrier should they desire. See
attached Exhibit “*B”. Once the proposed sale has been consummated, IEComm will notify the
customers of that event and reiterate the foregoing information, assurances and advice. Further,
[EComm will amend its domestic tariff to include any ITC tariffed rates for any customers for which
[EComm will provide service. Additionally, IEComm will take responsibility to investigate,

respond, and attempt to cure any complaints of former ITC customers processed after the sale.

4. The Commission is charged with administration in the “public interest.” IEComm submits
that allowing it to continue service to the former ITC customers would be a seamless transition, in
that there would be no P.I.C. charges incurred by any of the former ITC customers and no

interruption of service. Thus, the granting of the requested waiver by the Commission will be in the




public interest in general, and specifically in the interest of the ITC customers whose accounts are

affected by the proposed and pending sale.

WHEREFORE, for each of the above reasons and subject to the foregoing conditions,
IEComm requests that, effective immediately, the Commission grant a waiver of its rules and orders
to allow IEComm to be designated the preferred long distance carrier for current customers of ITC
without obtaining the customers’ authorization and verification,

This _28" day of July, 1999.

Respecifully submitted,

"=

RANDALL A. SMITH
ANDREW L. KRAMER

Of
SMITH, JONES & FAWER, L.L.P.
201 St. Charles Avenue, Suite 3702
New Orleans, Louisiana 70170
Telephone: (504) 525-2200
Facsimile: (504) 525-2205

fand/

LEON L. NOWALSKY
Of
NOWALSKY,BRONSTON & GOTHARD, L.L.P,
3500 North Causeway Boulevard
Metairie, Louisiana 70002
Telephone: (504) 832-1984

Attorneys for International Exchange
Communications, Inc.




ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (the “Agreement”) is'made and entered
irto as of the 1st day of July, 1999 by and among Internatioral Exchange Communications,
Inc., a Delaware corporation ("Purchaser”), Intemational Telecommunications Corp., a
Nevada corporation ("Seller”), end Donald Blakstad ("Shareholder”).

WHEREAS, Sefler conducts business as a reseller of long drstance
telecommunications services and has established 3 customer hase and related assets

which it now desires to seil; and

WHEREAS, Purchaser desires to purchase the customer base and related assets
of Seller on the terms and subject o the conditions of this Agreement; and _

WHEREAS, Sharehcider is the scle shareholder of Seller and will derive substantial
direct and Indirect benefits from the sale of the customer base and rslated assets of Seller

to Purchaser.

NOW, THEREFORE, in consideration of the foregeoing and the mutual promises,
covenants, represemations and wamantes herein contained, it is hereby agreed as follows:

1. Sale 3nd Tragnsfer of Agsets
1.1  Assets or Rights to be Sald or Transferred

Supject lo the s and conditicns set forth in this Agreement, Seller agrees
to sell, convey, transfer, assign and deliver o Purchaser, and Purchaser agrees o
purchase from Seler, all of Sellar’s right, title and interest in substantially all of the assets
of Seller (the "Assets”) including, but not limited to, all right, title and interest in:

(3a) Seiler's “CIC" code (#5318}, to the extent of Seller's rights in such code

the transfer of which Is approved by the North American Numbering Commission;

(b} Al end user iong distance telecommunicatians custarmer accounts of
Seller with respect to customers located in the states set forth on Exhibit 1.1() and for
which the public service commissions for such states have granted any and ail consents
and approvals necessary o consummate the transactions contemplated hereby, which
accounts are mutually agreed to by Purchaser and Selier and which are listed in an
electronic format satisfactory to Purchaser (which electronic format shall include ail such
customer accounts, whether cucrently active or inaclive, in existence between January 1,
1999 and the Closing Date) (fhe “Qualifiad Customer Accounts™; :
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(c) Al of Seller's rights under any agreements, agphication forms. term

cantracts, letters of agency and all ather contractual instruments related to the Qualified
Customer Accounts {collectively, the "“Customer Con'tr:cs') including, but not imited o,
Seller's right to assert claims and take other Aghtful actions in respec! of breaches. defauits

and other violations of such Customer Contracts;

(d) ANl customer and other depoasits heid or made by Seller reiated to the
Qualifled Customer Accounts:

(e) Selflers cumert toi-free number used for customer servica with regpect
to the Qualified Customer Accounts; and

N All refationships and goodwill refated to the Qualified Customer

Accounts. i
2. The Closing _
2.1 Place and Date

The ciosing of the purchase and sale of the Assets (the “Closing’™) shall take
place at the offices of Purchaser Jocated at 533 Airpeort Boulevard, Suite 50S, Burlingame,
Calitornia 94010, at or before 10:00 3.m., local time, on or before October 31, 1899,
provided that the conditions set forth in Section 7 nereof have been satisfied. The date of
the Closing is herein refered to as the “Clesing Date.”

2.2 [rangfgr of Assets

(a] At the Closing and subject to the terms and conditions cf this
Agreement, Seller shall deliver to Purchaser the foilowing, and simultaneously with such
delivery, Seller shail take such action as may de hecessary or reasonably requested by
Purchaser to place Purchaser in possession and control of the Assets:

(i) Such bills of sale, assignments, novation agreements, master
ietters of agency or other instruments of transfer and assignment as shall be necessary lo
vest in Purchaser titie to the Assets soid and assigned under this Agreement, free and clear
of all liens, claims and encumbrances:

GI) Copies of resolutions of the Board of Diractors of Selier

autharizing the execution, delivery and performance of this Agreement by Sellier and a
certificate of Seller's secretary, dated the Closing Date, that such resclutions were duly

adopted and are in full force and effect;
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(i) A current list {(in electronic format} of the Qualified Customer
Accounts and associated project accounting cades o be tansferred;

{iv) Any and all Uniform Commercial Code release statements
obtained pursuant o this Agreement; and .

(v) Such other certificates or other documents or instruments as
Purchaser or Purchaser's counsel may reasonably request.

(b} At the Closing, as a condition to Seller's obligations under this
Agreement, Purchaser shall defiver to Seller the following:

(i) All instruments as may be reasonably necessary by which
Purchaser assumes the obligations and liabifties to be assumed by it hereunder,

(iij  Copies of resoluticns of the Board of Directors of Purchaser

authorizing the exscution, delivery and performance of this Agreement by Purchaser and
a certificate of Purchaser's secratary, dated the Closing Date, that such resolutions were

duly adopted and are in full {orce and effect; and

{iii)  Such ather certificates or other documents or instruments as
Seller or Seller's counse! may reasanatly request.

2.3 Purchase Price: Ad{ustmernts

{a) Purghase Price. Subjectto adjustment of the Purchase Price as set
forth in Section 2.3(b) below. the total consideration for the sale of the Assets shali be an
amount equal to {x} the product of multipiied by the net monthly
revenues generated by Qualified Customer Accounts for the full month immediately
preceding the month in which the Clgsing Date fails, which net monthly revenues Purchaser
shall have the right to verify prior 1o Closing, plus (y)

fer each full month between the date hereaf and the Closing Date, pro rated for
any partiai month, minus (Z) any and ali billing and other charges deducted by Seller's
billing agent pursuant to Seller’s biiling and collection agreements for the period between
the date hereof and the Closing Oate to the extent such charges reiate to services
perfarmed by such billing agent (as opposed to bad debt reserves, credits, etc.) (such
billing and other charges callectively for such period, the *Billing Charges”)(the sum of (x}
pius (y) minus (z), the "Purchase Prics”). The Purchase Price shal! be payabie as follows:

{i) of the Purchase Price shall
be paid upen execution of this Agreement via wire transfer of imnmediately availabie funds
(such amount, the “Initial Payment®); and
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Purchase Price pursuant to this Section 2.3(b)(I) shall constitute a reduction in the
Purchase Price.

(iii)  Notwithstanding anything to ‘he contrary contained herein or in
any related agreement, priot to payment of the Holdback Amount by Purchaser to Seller,
Purchaser shall be entitled to set-off the Holdback Amaunt (or any portion thereof) against
indemunification ciaims of Purchaser made pursuant to Section 8 or Section 10.12 herea!.

{¢) NetRevenues. Far purposes of this Agreement, the term “net
revenyes” shall mean gross revenues generated from the use of telecommunications
services less Federal Excise Tax, applicable state telecommunications and salgs taxes,
govemment imposed fees and surcharges including, but not limited to, PICC, USF (state
and fegeral), pay phone compensation and any non-recuming fees and charges.

2.4 Limitatian on Assumption of Liabilities

Purchaser shall nct be liable for any of the obligations or liabilities of Seller,

of any kind ar nature. Seller shall pay, perform and discharge all of its valid iabilities and
obligations and shall specifically indemnify and heold harmiess Purchaser from and against

same.

3. Representations and Warranties of Seller and Shameholder

Seiler and Sharehoider, jcintly and severaily, represent and warrant to Purchaser
as foilows:

3.1 Organizatign and Authority

Seller s 3 corporation duly arganzed. validly existing ard in good standing
under the laws qf the State of Nevada and has all requisde power and authority to own,
operate and lease its properties and !0 carry on its business as naw being conducted.

3.2  Authorization of Agreement

The Beard of Directors of Seller, pursuant to the power and authority legally
vested in , has duly authorized the execution and delivery of this Agreement by Seller and
the transactions hereby contemplated. and. except as set forth in Schedule 3.2, no action,
confimation or ratification by the sole stockhoider of Seller or by any other persan, entity
or governmentai authority is required in connection therewith. Seller and Shareholder each
has the power and authority to execute and deliver this Agreement. to consummate the
iransactions hereby contemplated and to take all other actions required ta be taken dy it
or him pursuant to the provisions hereofl. Seller has taken 3l actions required by law, its
Centificate of Incorporation, its Bylaws or otherwise to authorize the execution and delivery
of this Agreement. This Agreement is valid and binding upon Seller and Sharehoider in
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accordance with its tetms. Neither the execution and delivery of this Agreement northe
consummation ¢f said transactions will constitute any vialation ar breach of the Certificate
of Incarporation or the Bytaws of Selter, or any order, writ, injunction, decree, law, rule or

reguiation appiicable to Seller or Sharehaoider.

33 NoConflicts

To the best of Sefle’s and Shareholder's knowledge, the execution, dalivery
and performance of this Agreement and the consummation of alf of the transactions
contempiated hereby: (T} do not and will not, with or without the giving of notice or passage
of time or bath, violate, conflict with or result in 3 breach or termination of any provision of,
or censtitute a default under, or accelerate or permit the acceleration of the performance
required by the terms of, or result in a creation of any mortgage, security interest, ciaim,
len, charge cr other encumbrance upon any of the Assets pursuant to, or ctherwise give
rise to any liability or obligation under, any agreement, mortgage, deed of trust, license,
permnit or other agreement or instrument, or any order, judgment, decree, statute, régulation
or any other restriction of any kind or description to which Seller or Sharehcider is a parly
or by which Seller or Shareholder or the Assets may be bound: and (i} will not termmnate
or resuit in the tetmination cf any such agreement or instrument, or in any way affect or
vigiate the terms and conditions of, or result in the cancellation, modification, revocation or
suspension of, any rights in or ta the Assets.

3.4 Tide to Purchased Assets

Seller has, and on the Closing Dale will have, gcod and marketable title to
ail of the Assets, free and ciear of all claims and encumbrances, except claims and

encumbrances listed an Schedule 3.4,

3.5 Matenai Contracts

Except as disciosed on Schedule 3.5 hereto, Seller is not a party to or bound
by any matenal written or oral contracts, cbligations or commitrnents related to the
Qualified Customer Accounts, including any written or oral commitments to pay
commissions or ather compensation reiative to the Qualified Customer Accounts. Seller
has deiivered or made available to Purchaser comrect and camplete copies of all of the
contracts, agreements and other documents fisted in Schedule 3.5 hereto and all
amendments theneto and waivers granted thereunder. The rights and interest of Seller in
all such contracts and agreements may be assigned o Purchaser withaut the consent of
any person, except as otherarse disclosed on Schedule 3.5, and at the Closing, Purchaser
will acquire all such rignts and interest. There are no unresolved disputes pending or, to
the best knowledge of Seiler and Sharehoider, threatened under or in respect of any such
contracts or agreements. Ail such contracts and agreements are valid and effective in
accordance with the:r respectve terms. Neither Selier nor any other panty to such centracts

3)MW137 3 TOUPY 1 356 C TN

mn

=3 4

-

R

e s T




or agreements has breached any grovision of, or is in violation or default under the terms
of. or has caused or permitted ‘o exist any evertt of default under, any such contracts or

agreements.

36 Customer Relationships - .

Neither Seller nor Sharehoider has knowledge that any Qualified Customer
Account has been tenrminated or is expected {o be lermingted, in whole or in part; provided,
however, that this Section 3.6 shall not be construed as a representation, warranty, or
guarantee that any such customer will, after the Closing, maintain its present business
relationships with Purchaser. To the best of Seller's and Shareholder's knowledge, no
director or officer of Sefler has any direct or indirect interest in any such Qualiied Customer

Accounts.

3.7 Litigation: Compliance

(a) To the best of Seller's and Sharehclder's knowledge, except as
disclosed on Scheduls 3.7{a} herato, there are na actions, suits, proceedings, arbitrations
or govermnmaental investigations pending or threatengd against, by or affecting Seller (or to
the best knowledge of Seller and Shareholder, any basis therefor) in which, individually or
in the aggregate, an umravorable detsrminaton could adversely affect any of the Assets or
impede execution or performance of this Agreement.  Neither Seller nor Shareholder has

received any notice of any violation of any appiicable federal, state, local or foreign law, -

rule, regulation, ordinance, arder or decree relating to the Assets other than customer
complaints that can be considered typical in the industry, and neither Seller nor
Sharenoider is aware ¢f any threatened claim of such viclation or any basis therefer.

(b) To the best of Selier's and Shareholders knowledge, Seiler has
comgiied and is in compiiance in all matenai respgects with all laws, rules, reguiations,
ordinances, orders, decrees, writs, injunctions, building codes, safety. fire and health
codes, or other governmentai restrictions applicable tc Seller and the Assets.

{c} To the best of Selier's and Shareholder's knowledge, Seller has all
governmental licenses, permits, approvais or cther authorizations presently required to
service the Qualtfied Customer Accounts, all of which are in full force and effect and all of

which are listed on Schedule 3.7(c) hereto.

33 Fi ete.

Seller has empioyed no finder, broker, agent or cother intermediary in
connection with the negotiation or consummation of this Agreement or any of the
transactions contemplated hereby and no fee cr cther compensation shail become payable
to any investment banker, financial advisor or broker of any kind upon the Clesing of the

transaclions contemp'ated hereby.
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3.9 Disclogyre

To the best of Seller's and Shareholder's know'edge, no representation ¢r
warranty by Seller or Shareholder and no statement or certificate furnished or to be
fumished by or on behalf of Seller or Sharehaider to Purchasar pursuant to this Agreemant
or in connection with the transactions contempiated hereby contains any untrue statement
of a matenal fact cr omits o state a materal fact necessary in order to make the

statements contained herein or therein not misteading.

3.10 Disclaimer of Fraudulent Intent

The transacticns described in this Agreement have been undertaken by Sefler
andg Shareholder in good faith, considering its and his obligations tc any persgon or entity
o whom Sefler or Sharehoider owes a right fa payment, whether or nat the right is reduced
to judgment, liquidated, unliquidated. fixed, contingent, matured, unmatured, disputed,

undisputed, legal, equitable, secured or unsecured (collectively such persons with such.

claims are called “Creditors” under this Section 3.10). and has undertaken these
transactions without any intent to hinder, deiay or defraud any such Creditors, and either
has disclosed in the ordinary course of business or will undertake to disciose to alt such
Creditors the existerce of this transaction, and has nat and will not concea! this transaction
or the proceeds of this transaction from any such Creditors. Seller and Shareholder further
represent and wamant that (1) neither Seller, Shareholder nor any current or former
employees of Seiler or any of Seller’'s corporate affiliates will retain possession or control
of any of the Assats t-ansferred to Purchaser under this Agreement following the Closing,
except as expressly previced in thrs Agreement and then only for and on hehalf of the
account of the Purchaser; (2) Seller has not been sued or threatened with suit by any

Creator pricr to the execution of this Agreement; (3) Seller has nat removed or concealed
any assets {inciuding the Assets) from any Creditors; (4; Seiler has not incurred any
sutstantial debt that 's significantly greater than the normal and customary dedts of Seller
in the crdinary course of business; and {5) Seller believes in good faith that, at Closing,
Seller will receve consideration reasonabiy egquivalent to the value of the Assets
transfered to Purchaser urder this Agreement.

.11 Sale of Subgtantiglly All Assets of Sellar.

The Assets to be putchased by Purchaser pursuant to this Agreement'
represent substantially all of the assets of Seller. There are no ather assets used by Seller
10 conduct its business as a reseller of long distance telecommunications services.

3.12 Protection of Qualified Customer Accounss.

Seiler has used its best efforts 1o ensure that all infarmation related to the

CQualified Customer Accounts, including. bul not limited to. ail customer lists. maifing lists,
bocks, mcords. files, data, and letters of agency, has not been disclosed to anyone other
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than emplayees of Seller or of any of Seller's corperate affiliates, and that no such
employees will possess, control or gtherwise have any right to such infarmation following
the Closing of the transaction contemplated hereby.

3.13 Third Party Vernficatiops

Seller employs Voicelag and other independent parties to conduct all third party
voice verifications with respect to new customers, and from the date hereof until the
Closing Oate, Seller shall nat discantinue employing Voicelog and such other independent
parties to perforrn such services without the prior wrilten cansent of Purchaser, which shait

not be unreasonably withheld.

4, Representations and Warranties of Purchaser
Purchaser represents and warrants te Seller and Sharehoider as follows:

4.1 Corporate Stytus

Purchaser is 3 corporation duly orgamzed, validly existing and in good
standing under the !aws of the State of Delaware with full corporate power and autharity

to carry on its business as now being canducted.

4.2 Aythority for Agreemant

Purchasar has the power and authorily 1o execute and delver this Agreement
and to carry out its obligations hereunder. The execution, delivery and performance by
Purchaser of this Agreement and the consummaticn of the transactions contemplated
heredy have been duly authorzed by all necessary corporate action on the part of
Purchaser. This Agreement has been duly executed dy Purchaser and the transactions
conternglated by i constitute the legal, valid and binding obligation of Purchaser
enforceable against Purchaser in accardance with its terms. No conasent, approval, or
authorization of, or declaration, filing, or registration with, any federal or state govermnmental

or regutatcry authority is required to be made or oblained by Purchaser in connection with.

the execution, delivery, and performance of this Agreement and the consummation of the
transaclions contempiated by this Agreement, except approval of applicable public service

COMmMmissions.

4.3 No Conflicts

To the best of Purchasers knowledge, the execution, delivery and
pefarmance of this Agreement and the consummation of all of the transactions
cantempiated hereby: (i) do not and will not, with or withcut the giving of notice or passage
of time ar both. viclate, conflict with or result in a breach or termination of any provision of,
or constitute a3 defaull under, dr accelerate or permit the accaieration of the performmance
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required by the terms of. or resuylt in a creation of any mortgage, security interest, claim,
hen, charge or other encumbrance upon any cf the Assets pursuant to, or otherwise give
rise t0 any liabilty or cbligation yunder, any agreement, martgage, deed of frust, license,
permit or other agreement cr instrument, or any crder, judgment, decree, statute, regulation
or any other restriction of arry kind or description to which Purchaser is a party or by which
Purchaser or the Assets may be bound; and (ii) will not terminateé or result in the
terrnination of any such agreement or instrument, ar in any way affect or viclate the terms
and conditions of, or result in the cancellation, modificatian, revocation or suspension of,

any rights in or to the Assets.

S. Seller’'s Obligations Before Closing

Seller cavenants that from the date of this Agreement and until the Closing Date (or
such other date or period as specified in this Section 5):

(a} Purchaser and its counsel, accguntants and other representatives shal
have full access to all propecties, books, accounts, records, contracts and documents of
or relating to the Assets {including, but not limited to, billing records, customer service
history, verbal letters of agency tapes or written lefters of agency where required by any
public service commissian of a state set forth on Exhibit 1.1(b)). but Purchaser shall not
have access to any informatien not related to the Assets. Seller shall fumnish or cause to
be furmished to Purchaser and its representatives all data and information concerning the
Assels that may be reasonably requested. Seller agrees that, from and after the date of
this Agreement and regardless cf whether the Closing has been consummated, Seller and
its officess, directars and other mepresentatives will hold in strict confidence, and will not use
to the detriment of Purchaser, any data and informaticn with respect to Purchaser and
Purchaser's business and operations obtained by Seller or Shareholder in connection with
this Agreement cr The ransactons contemnplated hereby. If the transactions centemplated
by this Agreement are not consummated, Purchaser will retum to Seiler all data and
inforrnaton relating to Selier that Seller may reasonably request, including all documents
prepared ar made available to Purchaser by Seller in connection with this Agreement.

(b)  Seller wil, with respect to the Qualified Customer Accounts, camy on
its business and activities diligently and in substantially the same manner as they
previously have besen carried out and shall nat make or institute any unusual ar nove!
methods of management or aperations to the detriment of Purchaser that vary materally
fram those methceds used by Seller as of the date of this Agreement relating to the Qualified
Customer Accounts, without the prior written consent of Purchaser.

(c]  Seller shall direct its billing agents 1o pay to Purchaser all monies due
to Seller with respect 1o revenues generated on or after July 1, 1998 until the Clesing Date

from end user cusiomers.
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(d) Seller shall take all reasonable steps to cbtain the approval and
consent of the Federal Communications Commission, the state public service commissions
of each state se? forth on Exhidit 1.1(b} and the North American Numbering Commission.

6. Covenants

6.1 Further Assurances

At any time and from time to time after the Closing Date, each party shall,
without further consideration, execute and defiver o the other such other instruments of
transfer and assumption and shali take such other actian as the cther may reasonably -
reques? to camy out the transfer of the Assets and the assumpticn of the specific liabilities

comemplated by this Agreement.

§.2 Standstill; Public Announcement

Prior o the Closing or termination of this Agreement, Seller and Sharehoider
each agree nat 1o, directly ar indirectly, saficit, entertain or encourage offers or negotiate
with any other person or erttity regarding the purchase or sale of the Assets or the capital
stack of Selier. Without the prior written consent of Purchaser, Seller and Sharehoider shall
not make any public announcement with respect to the subject matter of this Agreement.
Purchaser intends, and shall be permitted, to make, without the consent of Seller and
Sharehoider, an amouncement about this Agreement and the ransactions ccntemplated

hereby which is consistent with its pubiic disclosure abligations.

6.3 Cansents

Purenaser shali use commaercially reasonabie efferts to assist Seler in
obtaining all consents necessary to consummate the transactions contemplated hereby,
inctuding the approval of the public service commissions of the states set forth on Exhibit

1.1(b).
6.4 Compliance with Laws

Seller understands trat Seller's conduct prior to the Closing of this Agreement
is subfect 10 the rutes and reguiations of the Federal Cammunications Commission (FCC)
and the public service commissions of the states set forth on Exhibit 1.1(b), and Selier
hereby agrees, in accordance with Segtion 10.12 of this Agreement, to be fully responsible
for the acts and omissions of all of Seller's agents, employees, servanis and
representatives prior to tha Closing of this Agreement which are in violation of any law, rule,
reguiation, administrative decision or pronouncement of the FCC or any of the public
service commissions of the states set forth on Exhibit 1.4(b), including, but not limited to.
any applicable FCC and state rules regarding customer slamming and cramming, the
vioiation of which may result in severe penatties and adverse consequences which the FCC
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or any such state public service zommission may atternpt to impose upon Purchaser after
the Closing of this Agreement.

6.5 Bulk Sales

Purchaser and Seller heraby agree to waive compliance with any and all applicabie
buik sales laws.

7. Conditions Precedent
7.1 Conditions to Obligations of Pyrchaser

The obligation of Purchaser to pay the Purchase Price (including the

Holdback Amount) to Seiler and to salisfy its other olligations hereunder shail be subject
to futfiliment by Seiler (or waiver by Purchaser) on or prior to the Closing. of the fallowing
additional conditions, which Seller agrees to use its best efforts to cause to be fulfilled:

(a} Representations, Performance

The representations and warranties of Seller and Sharehgider
comained in Section 3 hereof shalt be rue and correct in ail material respects at and as of
e Closing Oate, except as affectad by the transactions contemplated hereby. Seller shall
have duly perfurmed and complied with ali agreements and conditions required by this
Agreemead to be performed, or complied with, by it pricr to or on the Closing Date. There
shall have been no materia’ adverse change in the Qualified Customer Accounts,

(b} Corporate Progeedings

Ail corporate and other proceedings of Seller in cannection with the
transactions contemplated by this Agreement and all documents and instruments incident
e such corporate proceedings, shall be reasonably satisfactory in substance and form lo
Purchaser, and Purchaser shall have received all such documents and instruments or

copies thereaf.

{c) Approval of State Pubijc éervicg Commisgionas gnd Federal
Communications Commisgion
The public service commission for each state set forth on Exhibit 1.1(b)

and the Federal Cormmunications Comrnission shall have granted any and all consents and
approvals reguired from it which are necessary to consummate the transactions

contermnpiated heraby.
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{d) Approval orth Ameriean Numbering C. ission

The North American Numbering Commission shalil have approved the
transfer of the "CIC" code from Seller to Purchaser.

(e} Non-Coampetiton Agresment .

Seller and Shareholder shall each have executed a non-competition

agreement, substantially in the form attached hereto as Exhibit A, stating that Seller and
Sharehoider will not solicit the customers represented by the Qualified Customer Aceounts
or otherwise compete with Purchaser with respect to the Qualified Customer Accounts.

{f *Oue Diligence” Review

Purchaser, in its sole discretion, is satisfied with its “dug diligence
review of the information it receives from Seller pertaining to the Assets. )

{q) emoval of L iens fro erlyin

Purchaser, in its sole discretion, shall he satisfied that Sefler has

removed any and all iens placed on the Assets by any and all of Sefler’s underlying service
camiers including, but not iimited to, Frortier and MCI Warldcom.

(h)  Seller's Switched Vaice Traffic

All of Seller's switched voice traffic related to the Qualified Customer
Accounts shall have been transferred to the network of Pacific Gateway Exchange, Irc.
("PGE") and shall be carried by PGE pursuant to a vendorivendee agreement ta be

mtuatly agreed upon by Seller and PGE.

7.2 Conditions to Obligations of Sejler

The obligatrans of Seller ta deliver the bil! of sale, assignments, endorsements
and other instruments of transfer refating to the Assets and to satisty Seiler's other
cbligaticns hereunder shall be subject to the fulfiliment by Purchaser (or waiver by Seiler)
on or priar to the Closing, of the follawing additional conditions, which Purchaser agrees

to use its best efforts to cause to be fulfiiled:

(a) Regresentations, Performange

The representgtions and warranties of Purchaser contained in Section 4
hereof shall be true and correct in ail material respects at and as of the Closing Date.
Purchaser shall have duly performed and complied with all agreements and conditions

<5
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required by this Agreement to be performead, or compiied with, by it prior to or on the
Closing Date.

(b) Corporate Procgedings

All corparate and other proceedings of Purchaser in'canneclion with
the transactions contemplsted by this Agreement, and ail documents and nstruments
incident to such corporate proceedings, shall be satisfactory in substance and form %o
Seller and Seller shail have received ali such documents and instruments or copies thereof.

{c} No Material Changes

Ne material changes in the financial position of Purchaser or material
changes in the information previously disclosed to Selier shall have cccurred.

8. [ngemniﬁc:tjon; Manner of Claims

8.1 [pdemnification. From and after the Clgsing Date, Seller will indemnify
Purchaser against, and hold Purchasar harmless from, any and all ligbility, damnage,
deficiency, lass, cost or expense (including reasonable attomey’s fees) that is based upon
or that anises out of (1) any misrepresentation or breach of any represartation, warranty or
agreement made by Seller or Shareholider herein, (i) any obligation, debt or iiability of
Seller to the extert that the same is not expressly assumed herein by Purchaser, or (iii) the
use and ownership of the Assets on or priar to the Closing Date (other than those liabilities
specifically assumed by Purchaser hereunder). Purchaser may set off any claim for
indemndication under this Section 8.1 against the Hcidback Ameunt payable pursuant to
Section 2.3(a)(iv). 4 such Holdback Amount has not already been paid by Purchaser to

Seller.

82 ManperofClaims

Any nctice of a claim by reason of any of the representations and warranties
contained in this Agreement shall state specifically the representation or warranty with
respect to which the daim is asserted, and the amount of lrabiity asserted against the other

party by reason of the ¢lam.

S. License

Seller hereby grants to Purchaser, effective as of the date herecf, a fully paid-up,
exclusive {except as to Seller), non-transferable, persona! license, without right to grant
sublicenses, 1o use the name “Intematicnal Telecommunications Corp.” and derivations
thereof and any and all rade names used by Seller (including, but not limited to, “DBA’S")
in connection with the perfermance of its duties under the Management Agreement dated
the date hereof between Seller and Purchaser, and. after the Clesing, in cannection with
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the ownership of the Assets by Purchaser. The license granted by Seller to Purchaser in
this Section 9 shall automatically and immediately terminate without natice and without
further action on the part of efher party an the earlier of (i) termination of this Agreement
or {ii) the date which is six (8} months after the Closing Date.

10. Miscellaneaus .
10.1 Consents of Third Parties

This Agreement shall not constitute an agreement to assign any interest in
any instrument, contract, lease, permit ar cther agreement or arrangement of Saller, or any
claim, right or benefit arising thereunder or resuiting therefrom, if any assignment without
the consent of a third party would constitute a breach or viotation thereof or adversely affect
the rights of the Purchaser or Ssller thereunder. If a consent of a third party which is
required in order to assign any instrument, contract, lease, permit or other agreement or
arangement or any claim, right or benefit arising thereunder or resutting therefram, - which
consernt Seller shall use its best efforts to obtain pnor to the Closing, is nat oblained prior
to the Clasing, or if an attempied assignment would be ineffective or would adversely affect
the ability of Sefler to convey its interest to the Purchaser, Seiler will cooperate with
Purchaser in any lawful and ecanomically feasible amangement to provide that Purchaser
shall recerve Seller’s interest in the benefits under any such instrument, contract, Iase,
permit or ather agreement ar arrangement; and any transfer or assignment to Purchaser
by Seller of any intarest under any such instrument, contract, iease, permit or other
agreement of amangement that requires the consen! of a third party shall be made subject

to such consent or approval being obtained.

10.2 Expenses

Sibjedt to the terms of Section 8 heneof, each of the parties hereto shall bear
its own expenses, ¢osls and fees (including attormey's fees) in connection with the
transactions cormemplated hereby, including the preparation and exscution of this
Agreement and compliance herewith, whether ar not the transactiens contemplated hereby

snall be consummated.

10.3  Severgbility

if any term or provision of this Agreement shall be held or deemed to be, or
shall in fact be, incperative or unenforceabie as appied in any particular case because it
cumflicis with any ather provigion or provisions hereof or any constitution or statute or rule
of public palicy. ar for any other reason, such circumstances shail not have the effect of
rendering the lerm or provision in question inoperative or unenforceable in any other case
or circumstance, ¢r of rendering any other provision gr provisions herein contained invehd,
ingperative, or unentorceable to any extent whatever, but such term or provision shall be
deemed modified or deleted as or to the extent required by applicatle law. The invatidity
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of any one or more phrases, sentences, clauses, sections, or subsections of this
Agreement shail not affect the remaining portions of this Agreement.

10.4 Notices

Any ncotices or other communications required under this Agreement shall be in
writing, shall be deemed to have been given when defivered in person, by telex or

telecopier, when delivered to 3 recognized next business day courier, or, if mailed, when
depcasited in the United States first class mail, registered or certified, retum receipt

requested, with proper postage prepaid. addressed as follows or to such other address as
notice shall have been given pursuant hereto:

if to Seller:

intemational Telecommunications Corp.
Amnn: Cnaries W. Becker :
701 B. Street. Suite 1450

San Diego, CA 92101

Telecepy: 619-702-5477

If to Shareholder:

LConald Blakstad

777G Regents Road, Suie 113-528
San Diego, CA 82122

Telecapy:

if 1o Purchaser:

Imemational Exchange Communications, Inc.
Attn:  Gail E. Granton

533 Airport Bivd,, Suite 505

Burlingame, CA 54010

Telecopy: (65Q) 375-8739

With a copy to:

Mayer, Brown & Platt
Attn:  James J. Junewicz
189G South LaSalle Street
Chicago, lllinois 60603
Telecopy: (312) 701.7711
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10.5 Amendment
This Agreemgnt may not be amended except by an instrument in writing, duly
executed and delivered on behalf of each of the parties hereto.

-

10.8 Waiver

Any partyrnaywah:e campiiance by anather with any of the provisions of this
Agreement. No waiver of any provisions shall be construed as 3 waiver of any cther

provision. Any waiver must be in writing.

10.7 Counterparts

This Agreement may be executed in multiple counterparts, each of which
shall be deemed an original agreement, and all of which taiken tagether shall constitute one
agreement, notwithstanding that all of the parties are not signatories to the original or to the

same counterpan.

10.8 Assignment

Any assignment of this Agreement or the nghts or obligatiens hereunder by
any party without the prior written consent of the nonassigning parties shall be void.
Notwithstanding the foregoing. either party may assign all or any part of its rights and/cr
obligations o cne or more affiiates, subsidiaries, parent companies or sharehoiders of said
party. No such assignment shall relieve the assigning party of any of its obligations or

duties under this Agreement.

10.9 Costs

in the event any action is instituted ta enforce or interpret the terms of this

Agreemaent ar arses out of this Agreement, the party prevailing in such action shall be
entitied to recover its reasonable attomey's fees and costs as determined by the court.

10.10 Entire Agreement; Applicable Law, etc.

This Agreement, the Management Agreemnent dated the date hereof between

Purchaser and Seiler and the Non-Campetition Agreement dated the date hereof between
Purchaser, Seller and Sharehoider constitute the entire agreement and supersede all prior
agreements and understandings, both wrilten and oral, among the parties with respect to

the sutject matter hereof and thereof. This Agreement shall be governed in afl respects,
including validity. interpretation and effect, by the laws of the State of Caifomid applicable
10 contracts made and to be performed in Califarnia.

10.11 Industry Terms apd Phryses
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All terms and phrases unique to the telecommunications industry and used
within ths Agreement shall be defined in accordance with the everyday meaning assigned
to such terms and phrases within the industry.

10.12 Spegjal Indemnification

(a) Selter shall specifically indemnify and haid harmiless Purchaser from
and against any and ali claims, suits. damages, abilities or expense of any description
(including, but not limited to, reasonable attomey's fees and costs) nesulting from any of the
following: (1) Seller's use of invalid letters of agency/authorization; (2) unauthorized
transacting of business by Selier without all necessary state and federal authority and
permission; and (3} viclations by Seller or any of Seller's agents, employees, servants or
representatives of applicable federal and/or state rules regarding customer slamming or
cramming which took place prior to the Closing of this Agreememt (the “Special
Indemnification”). Purchaser may set off any claim for Special Indemnification under this

Section 10.12 agains! the Holdback Amount payable pursuant to Section 2.3(a)(iv), if such
Holdback Amount has not already been paid by Purchaser to Seller. After the payment of

the Holdback Amount, the Special Indemnification shall be due within ten (10) days of
Seller's receipt of written notice from Purchaser.

{b) Seller agrees to defend, indemnify and hald Purchaser harmless from
and against any and all lizbilities for which Purchaser pays, or is asked 0 pay, to any and
all of Seller's cumantty existing creditors and/ar the Internal Revenue Service. -

11. Jermination

111 Mutual Consent. This Agreement may be terminated gt any time prior to the
Closing by mutual consent of Seller, Shareholder and Purchaser, expressed, in the case

of Seiler and Purchaser, by action of their respective Boards of Directors.

11.2 Automatic Termingtion. This Agreernent shall automatically terminate, and
the obligations of the parties hereunder shall be discharged, if the Closing does not accur

on or prior to October 31, 1899; provided, however, that Purchaser shall have the right to
waive this termination provision.

11.3 Remedies on Termingtion. In the event any party hereto, without the rght
to do so under this Agreement, shall fail or refuse 1o consummate the transactions

cantempiated by this Agreement, or if any default under, or breach of, any representation,
wamranty, covenant or condition of this Agreement an the part of sny party shall have
occurred that results (or would result) in the failure to consummate the transactions
contempiated hereby. then, in addition to any other remedies provided in this Agreement
or by applicable law, the nondefauiting party or parties shall be entitied to obtain from the
defaulting party costs and expefises including reasonable attorneys’ fees. incurred by it
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in enforcing its rights hereunder, including, but not limited to, the nght to seek specific
performance of this Agreement.

11.4 Effegt of Termination. In the event this Agreement is terminated under

Section 11.1 or 11.2 herecf, () Purchaser shail at that time cease to manage or control the
Qualified Customer Accounts and shall refinquish the same back to Seller, (i) Purchaser
shall be entitied to revenues generated an all such Qualfified Customer Accounts from July
1. 1999 through the termingtion date, and (i) Seller shall be entitied to retain all

received by it from Purchaser up 1o and including the termination date, whether from this
Agreernent or the Management Agreement dated the date hereof between Purchaser and

Selier. _
12. Billing and Collection Agreements

12.1 Assiqnments. If Purchaser shall so elect at any time after the date heraof,
Sefler shall, on the Closing Date or at an agreed upon time thereafter, assign and transfer
to Purchaser, for no additional considerstion, any or afl of its bliling and coliection
agreements, including, but not mited to, its biling and coflection agreements with
Ameritech Corporation, SBC Communications Corparation and USBI, as Purchaser may

elect with respect to any such agreement.

13, Seller’'s “CiC” Code

13.1 Assignment In the event that the North American Numnbering Commissicn
shall have failed to approve the transfer of the "CIC" code from Seller to Purchaser and
Purchaser waives the closing cendition set forth in-Section 7.1(d) hereof and the Closing
nonethekess ococurs, Seller shad not at any time thereafler sell, assign or otherwise transfer,
cr make 3any attempt or effort to sell, assign or otherwise transfer, such “CIC” code to any

third party.

SI0VERT.6 THMD [ ISAC PRI 19 Qg

A

[ kg v b b b |




IN WITNESS WHEREOF, the paries have duly executed this Agreement as
of the date first written above.

International Exchange Communications, inc.

o (Bt

Name: ‘Sandia O
cFo e

Tide:

Donald Blakstad
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(Form Letter)

International Telecommunications Corp. International Exchange Communications, Inc.

(Customer Name)
(Address)

Dear Customer:

On July 1, 1999, International Exchange Communications, Inc. ("IECOM") and International
Telecommunications Corp. ("ITC") entered into an agreement whereby, subject to the regulatory approval, the
telecommunications assets of ITC will be acquired by [ECOM, and IECOM will become your
telecommunication service provider.

This change in ownership will not affect or in any way disrupt your current service. No charges or fees
will be imposed and no rate increase will occur as a result of this transaction. The toll free Customer Service
number will remain the same and if you have any questions, please call one of our Customer Service
Representatives at 1-800-615-1888.

You understand that you are free to choose another long distance carrier. If you should choose another
carrier, you may be assessed a charge by your local telephone service provider

We at International Exchange Communications are pleased to welcome you to our team and would like

to express our appreciation for allowing us the opportunity of being your telecommunication service provider.
We are confident that you will be pleased with the high quality of our service.

EXHIBIT

B
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